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Partnersin LLP m"w

Partners are persons (whether natural or artificial) who have
subscribed their name to the incorporation document and
further any new person can be admitted to the LLP as per the
provisions of LLP Agreement. The LLP Act 2008 defines the
term partner under Section 2(q) as “Partner”, in relation to a
limited liability partnership, as any person who becomes a
partner in the Limited Liability Partnership in accordance with
the Limited Liability Partnership Agreement.

Who can be Partner?

There should be at least 2 persons (natural or artificial)
required to form a LLP. In case any Body Corporate is a
partner, than it will be required to nominate any person
(natural) as its nominee for the purpose of the LLP.

Following can become a partner in the LLP:

v" Company incorporated in and outside India
v" LLP incorporated in & outside India
v Individuals resident in & outside India

The Government of India has not yet notified the policy for
Foreign Direct Investment by Individuals resident outside India
in LLP form of business and therefore, till the date policy is
announced, such persons cannot form a LLP in India.

Role of Partner

Partners regarding the rights are alike the Partners in the
traditional Partnership Firm. Partners have the right to
participate in the management of the LLP though they are not
entitled to any remuneration for participating in the
management of LLP unless otherwise provided in the LLP

Agreement. The partners would be entitled to share equal
profits in the LLP or as may be provided by LLP
agreement.

The rights of a partner to a share of the profits and
losses of the limited liability partnership and to receive
distributions in accordance with the Limited Liability
Partnership agreement are transferable either wholly or
in part provided that the :

The transfer of any right by any partner does not by
itself cause the disassociation of the partner or a
dissolution and winding up of the limited liability
partnership.

The transfer of any right by any partner does not by
itself entitle the transferee or assignee to participate in
the management or conduct of the activities of the
limited liability partnership, or access information
concerning the transactions of the limited liability
partnership.

Liabilities of Partner

e The Liability of Partners in LLP unlike partnership Firm

is limited to the extent of their contribution.

e Any partner of the LLP would not be liable for the
wrongful act or omission of any other partner of the
limited liability partnership.

e Partners are not personally liable for any obligation of
LLP arising out of a contract or otherwise solely by
reason of being a partner of the limited liability
partnership.

e Partners shall be solely liable for all acts done without
the authority of the LLP

e For protecting the public interest, section 30
provides for unlimited liability of the partners in

case any fraudulent transaction has been carried




with the intention to defraud with the creditors or any other
person dealing with Limited Liability Partnership.

Admission and Cessation of Partner

A new partner can join the LLP or an existing partner can cease
to be partner of the LLP subject to the compliance of the
terms and conditions of the LLP Agreement. Form 3 for the
change in the LLP Agreement and Form 4 for the Change in
Partners is required to be filed with the Registrar of LLP.
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1. What are the restrictions in respect of minimum and
maximum number of partners in an LLP?

A minimum of two partners will be required for formation
of an LLP. Thereis no limiton the maximum number of
Partners.

2. What are the qualifications for becoming a Partner?

Any individual or body corporate may be a partner in a LLP.
However an individual shall not be capable of becoming a
partner of a LLP, if

a) has been found to be of unsound mind by a Court of
compentent jurisdiction and the finding is in force
b) undischarged insolvent; or
¢) he has applied to be adjudicated as an insolvent and
his application is pending.

3. Is there any residency requirement for becoming
partner?

No, there is no residency requirement but at least
one designated partner shall be resident in India. The term
‘resident in India’ means a person who has stayed in India
for a period of not less than one hundred and eighty-two
days during the immediately preceding one year.
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4. How can a person become a partner of an LLP?

Persons, who subscribed to the ‘Incorporation Document’
at the time of incorporation of LLP, shall be the partners
of LLP. Subsequent to incorporation, new partners can be
admitted in the LLP as per conditions and requirements
of LLP Agreement.

5. Can Trusts be a Partner in the LLP?

No, Only an Individual or Body corporate can be partner
in LLP and the definition of Body Corporate does not
include trusts in its ambit. The Trustee can become a
partner in its capacity.

6. Can any partnership firm be a partner in the LLP?

No, Only an Individual or Body corporate can be partner
and the definition of Body Corporate does not include
partnership in its ambit.

However any partner of the Partnership firm in his
individual capacity can hold partnership in LLP.

7. How can an existing partner cease to be a partner of
an LLP?

A person may cease to be a partner in accordance with
the agreement or in the absence of agreement, by
giving 30 days notice to the other partners.

A person shall also cease to be a partner of a limited
liability partnership-

e On his death or dissolution of the limited liability
partnership; or

e If he is declared to be of unsound mind by a competent

court; or

e If he has applied to be adjudged as an insolvent or

declared as an insolvent.

Notice in eform 4 is required to be given to RO- LLP
when a person becomes or ceases to be partner or for
any change in partners.




8. Is a partner ceased from his liability on his cessation of
being the partner of the LLP?

The cessation of a partner from the limited liability
partnership does not by itself discharge the partner from
any obligation to the limited liability partnership or to the
other partners or to any other person which he incurred
while being a partner. The person/former partner may still
continue to be a partner in the eyes of other persons
unless:-

e The person has notice that the former partner has
ceased to be a partner of the limited liability
partnership; or

e Notice that the former partner has ceased to be a
partner of the limited liability partnership has been
delivered to the Registrar.
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Unlimited Issues limiting Benefits of LLP

Source: The Financial Express

Dated: 22" November 2009
Introducing Limited Liability Partnerships (LLP) as a new
business structure is considered to be a path breaking
reform initiative, providing the much needed flexibility,
especially to small and medium sized entrepreneurs. This is
evident from the fact that approximately 300 LLP have been
formed so far.

LLP law in India is formed on the basis of UK LLP Law. It is
important to note that with the advent of the UK LLP Act,
requisite amendments in other laws and regulations were
made simultaneously. For example, amendments in the
Income and Corporation Taxes Act, 1988, Taxation of
Chargeable Gains Act, 1992, Companies Act, 1985,
Inheritance Tax Act, 1984, laws pertaining to stamp duty
was affected to incorporate the concept of LLP. Having said
so, it is essential to evaluate the implications of the LLP Act
in India and the supporting legislations.

With the onset of the LLP Act, consequential
clarifications/amendments in other legislations such as
the Income Tax Act, FEMA (including the FDI policy), SEBI,
Companies Act, etc were expected—some amendments

have been provided while many are still awaited.

The Finance Act, 2009 has brought to rest the ambiguity
with regards to taxation of LLP wherein provisions of
payment of Minimum Alternate Tax and Dividend
Distribution Tax are made not applicable to an LLP. Even
the proposed Direct Taxes Code has provided for similar
tax treatments thus which by far popularizing the LLP as a
preferred vehicle for business and professional purposes.

However, as with any nubile legislation, there still remain
various apprehensions in respect of the provisions to be
made in all the relevant acts, rules, regulations, etc.

To start with, one of the conditions that SEBI (Issue of
Capital and Disclosure Requirements), Regulations
(‘Regulations’) provide for a company to be eligible for an
initial public offer is that the said company should have a
track record of distributable profits in the three
immediately preceding years. The Regulation further
explains that in case an issuer has been a partnership
firm, the track record of distributable profits of the
partnership firm will also be considered. However, such
an explanation with respect to a LLP has not been
inserted in the revised Regulations. Thus, as it stands
today, the track record as LLP will not be considered for
determining the eligibility to list the shares of the
successor company.

Although there are provisions in the LLP Act for
conversion of partnerships/private companies/unlisted
companies into a LLP, there are no provisions for vice-
versa. The LLP Act and for that matter the Companies Act
and the Companies Bill, 2008 is silent on conversion of a
LLP into a company. However, a view may be taken that
under provisions of Part IX of the Companies Act, a LLP

can be converted into a company.




Coming to stamp duty liability, unlike in the case of
partnership firms wherein the Indian Stamp Act and
relevant State Acts have specified entries for stamp duty
liability pertaining to partnerships, there are no similar
entries for LLP. Further, there are specific entries in the
Stamp Acts levying duty on orders passed by the
jurisdictional High Court under Sections 391-394 of the
Companies Act. However, no insertion has been yet made
for orders passed pursuant to Sections 60 to 62 of the LLP
Act. Currently the FDI Policy and FEMA do not expressly
permit a foreign investment in to a LLP. It is not even

Clear whether NRIs can invest in an LLP on non-repatriation
basis. Clarifications/amendments are expected in this
regards in the near future.

The aforesaid issues are just a few instances arising from
introduction of LLP Act. In order to propel the concept of
LLP as the most attractive vehicle for a business enterprise,
a holistic review be carried out for various amendments
required in other legislations.
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Partners & Designated Partners
LLP UK Minimum 2 Partners without any maximum

limit. Minimum 2 Designated Partners
without any restriction of residential status
and individual requirement.

LLP Minimum 2 Partners without any maximum
Singapore | limit. At least one local manager, whether
or not partner to be appointed in the LLP.

LLP USA Regarding the No. of Partners the law is
silent and the concept of Designated

Partner does not exist in the Uniform
Partnership Act, 1996.
LLP India | Minimum 2 Partners without any maximum

limit. Minimum 2 Designated Partners (Only
individuals) out of which at least one should
be resident in India.

Gray Issue

No provision has been provided for registration of
Charges under the LLP Act 2008 but Form 8 Statement of
Account and Solvency required to be annually filed by the
LLPs encloses a declaration of the designated partner that
“We append a Statement indicating creation of charges or
modification or satisfaction thereof during the financial
year”

Either the provision for registration of Charge should be
provided in the Act or the Form should be modified
deleting the provision for appending any such statement.
However keeping in mind the Good Corporate
Governance such registration provision should be
provided in the Act.

Recent Queries — LLP Club

1. We are converting our existing firm to LLP. Only two
partners of the firm have contributed to the capital, rest
have contributed zero. As the total capital of the firmis to
become the capital of the LLP, whether the contribution
from some LLP partners can also be zero?

Or

If it is compulsory to get contribution from every partner,
then whether the fresh capital could be introduced during
the process of the conversion, if yes then what is the
procedure?

Or

The total existing capital is to be shown as contributed by
all the partners.

2. Apart from the designated partners, is there any other
classification available in LLP through which founding

Partners’ share holding is not diluted even




after bringing new partner(s) on board? This is like the
founding partners may want to get new partners with
minimum or no dilution of their holding. For example in case
of companies you can issue shares of different class.

3. If a LLP form of entity is formed (like a JV Company) and
two partners (one being a body corporate incorporated
outside India and other partner being an Indian Company)
share profits equally, then is it possible that both companies
can nominate 2 DP's each in the same way had the two
partners formed a JV Company in India and both wish to
nominate 2 Directors each on the board of the JV Company.

4. Whether in case of conversion of company into LLP, the
distribution of reserves in the hands of partners, will be

taxable under the Income Tax Act?

To check the answers for the queries click here

Public Opinion ‘M

Our Poll of the week “Whether LLP Agreement should be
made available for Public Inspection” was favored by 73%
audience while 27% audience was against the decision of
making the LLP Agreement as public document.

To count your vote on “Whether profit in the LLPs should
be taxed in the hands of its partners and not in the hands
of LLP” log in to www.LLPonline.in
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Disclaimer:
This paper is a copyright of Corporate Professionals (India) Pvt. Ltd. The entire contents of this paper have been
developed on the basis of Limited Liability Partnership Act 2008. The author and the company expressly disclaim all
and any liability to any person who has read this paper, or otherwise, in respect of anything, and of consequences of
anything done, or omitted to be done by any such person in reliance upon the contents of this paper.

b



mailto:ankit@indiacp.com

